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NETURE COF MOTTION: Plaintiffe’ Meotlon for Summary Judgment,
Deferdant Tedersl Pagific’s Motion Lfor
Summary Judgment, and PBefendant Reliance
Electric Company’'s Motion for Summary
Judgment

Faving carefully peviewsd the moving papers snd any responss
filed, I have made the following findings of fact and conclusiops
of law in support of my determination:

Plaintiffs” motion for summary judgment is grantsd as To the
igsue of whether FPE violated the Comaumer Fraud RCT.
Plainti<fs’ mortion for summary Judgment iz denied on the lsaus of
whether Relisrreviolated the Consumer Fraud Act. FPE s motion
. for swmmary Judgmert on the statute of limitations lssue is
denied. Reliance’s motion for sumnary judgment as to the 1ssSues
of successcr Liability and the statute of limitations is dsnied,

Flzintiff is entitled to summery Judgment o the issus of
wha-har Defandant EFSE violated ths Consumexr Fraud Act. The
Censumar fFravcd Act provides In parct:

{iiha act, use or employment by any persan af any unconzciocnabla
commercial oractios, deception, fraud, falsze pretense, falae
wromize, mizrgpresentetion, or ths knowizg, conceeaimant,
suppresasbion, or omissicy of any material fact wW-rh Iintent that
others =sly upsern such concealment, $uppression or gmiision, in
connectian WiTh “he sals or advertissment of any marzhandise or
real satats. or with the sunseguent zerformancgs oL such perIon as



afarasasid, whather ap not any perscon has in facst been mislag,
degoived or damagaed thereby, 18 declarad to be an unlawful
practiceg . «

N.J.S.A. 56:8-2.

Cefendant ©PE xnouingly znd purpeseivlly digtribuatad circuit
mwraakevs which wers nofb tested to mest UL staindards as indicated
on thalr lakel. This const-tutes an unilawsnl practice prescribed
by the Act. AcCOLIIngGLY., Plaintifsf ‘s entitled To summary
judgment on this iague.,

Blaipsiff is also entitled to summary judgment as to
[efandant FPE on the issue of the imposition of treble damages.
Defendant PEE’e mis_abkeling of the ~irenit hBreakers constltutes
an. affirmative repzesentation and “herefore, Plalntiifs ars
antitled to treble damagss., regardless ol nefsndant: FFE’s
iptention. Gennari v. Weichert Co. pealtors, 148 N.J. 583, €03
119271 . This sourt notes that Flaintitis’ “esacertainable losa”
ia the cost of replacemznt of the ~iecrit breakers. Imposition
of trabls demages upon Defendant Reliancs iy pacessarnily
contingent upon the issue of waether or not Reliance has
guccmsser iiability. Sincs this court hes determined the issue
of successor riability to be one of fact (see infra), the
~esolution of thiz issue musah await a full hearing.

The is=ue of whether or not Nefandant Reliance has sucCes=20oT
ligbility is a fact issue, The general ri1la in New Jersay 1s
that the puxchaser of atock iz pot liakle as the successer to the
company whoss fTtock wasg scguired. Dep’t of Transportation v. P3G
Resources, Tog,. 175 M.Jd. Suaper. 437, 433 {Law. bDiv., 1980%.
Howevar, there are Lact issuves az o whether or nat Rallance
socquires FPE’ sz gssets in addition to the stock. FurthermoIs,
ayan 1£ Reliange gid nod acguire FPE's assets, uprder New Jorsey
law, & corporats well can he piarced, =nd ilabillty imposed upon
s corporate parent for the agLs of its subzidiarv, whers the
parent =o deminated the suhsidiary that it had no separats
awistence and the parent used the corparate form £o parpetrate @
fraud. See Karo Marketing Corp, V. Paydromas America, 331 H.dJ.
Super. 430, 442 (A0P. Diw., 2000). This= inguiry is a fact
sensitive cne that must ke wresolved by “hea finder of fact.

The issue of whether Reliance’s own cancuct viglat=ad the
Consumer Fraud Act 15 aeceasarily asntingent upon whather or not
Relianee has srccga=oy liabllity. I1# Belianca ig determined to
have aucssssor liability, Then Baliance’a owa conduct may be used
te suppert a claim., The Aot provides in uelevant pars:

[clhe act, was Or empluyment By any perscr 9f =0y unoonsolonaklie
commer=ial prac=ics, deception. rravd, Ffalse pretanse. Talse
promice, misrepresantaticon, Sr the Enowing, concaalment,
HUPpCSSsLROon, CK omission of any matsrial fact with incest tThat



others rely upon such congealment, =uppression or omission, in
connection with The sale or advertizement of arny marshandise o
~=al =shate, o with the stbsequent performance onf such periol A
aforesaid, whetlter OFr not any persos has in Face peoan misled,
Aecs_ved or damaged rhereby, iz declared to be 4n unlawfual
practice - -

N.J.5.R. 56:8-2 (emphasis added] -

mhe aratute irdicatass thar +hs supsedquent perisrmsncs
langaage only apolie=s to thse persch making the original
reprasentations T she consumer. Jee Aopuniziata ¥. Miller, 241
x.J. Super, 275, (Ch. nivw. 1390 {(“subzegnent performance”
language refers to an sffirmztive representation ol A tuture agt
py the promisor): S8 also D’ Erocolsz Salies, 206 N.J. Super, at
25=3%1 [(Finding that “subseguealnt reriormance” language arelies To
sotions o the original aesller of preduct who subseguently
Qisavows a warranty giwven in conicnotion with ariginal sale}l.
Howeirer, 1f Reliance &3 detarmined Lo have suzCossS9L i1iability.
then 2=lisnce stands in the ehoas of FPE in that Relilanue and FTE
will twa corsidersd ona and the same. Thus, whils the FPE circuit
breskers ware advertissd, warranted and sold by TFE, if Reliane2
is determined to have SUCCEsS30T liability, then Relliance ia the
person meking the criginal misrepresentaticna €& the CONSUMGrS.
Accordingly, Reliance would be *snch perscon” iThin The meaning
of the aAckt. ©On Tthe other Mapd, if Reliance 13 net determined to
have suceesssr Liability, then Reliance is ngt “such perseon”
within the meaning of <he act. Tharefare, this issue muaist await
s full hearing cn the lssue af succasscor liability.

Finally, if succsssel liability is found =T axigt, any act
en the part of Reiiange rhat iwplicates the Consumer Fraud Aot
woulid necemsarily be censidered continuous/ongoing condugt on the
part of FPE/Reilance. Therafore any soncezlment onh the part of
Beliance regardling e Fraudulent nature of tne UL lapels, would
be considersd continuoul and thus, would impact 1pon Defendants’
erztute of limitations defense.

Defendants also seek sSuUmtary judgment based on tne grtatute
sf limitations. This relief is denied. A claim for a viglation
cf tha New Jerssy COonsumer Fraud Act must be brougat within =s3ix
years ftraom the date on which the ¢laim accrues. N.7.5.A, 2A114-
1; See Mizrs v. Helland America fine, 331 N.J. Super. g&, 30
{App. Div. 20007). Z1aint PP compiasn that Defancants zald them
cireuit breaksars with frauculent UL labals. Thus, Plaintiffs’
Alaims accrusd when mha @ircuit breakers wers sold., Therafore;
fnr aome membersz of the plaintiff class, the statuts o
Jimitatiors began running as garly as 1985, well beyong the 3ix
year statuts af limitaticnz paricod. NeverThnelasg, the discovary
riuls can be appiied to pestpone the accrual of a glaim when 2
wlz2intiff dass rot ana canpot k¥now the #neta That comsrtitute an
o-iopaple oclaim. Sreoweld w, Bronkesh, 131 ¥.J. 483, 521 h.Za




459 (1983), -As a Teault, a cauga of action will accrus when the
intured party discovers o oy the axercise of reasonanle
diligense and iptelllgence, siould have disceovered, that ke X
ch= may have a ma3is for an actiongble glaim, Mancouso ¥. Mecklias
ox r=. Neckles, 163 N.J. g, 747 A.2d 283 {(2080). Hers, the
Defendanta actively and pubiiciy aodressed fhe igoue of
fepudulent Labeling in the egrly 198075 via press releoases,
48,000 aotifigation latters, ang nabional and Local newspaper andg
magazlinsz artizles. Naverthzless, wheiher or not Dafendantcs?
widespread publicity of the matter from 1580 toO 1985 forward was
gufficieni to PuUt & rezzonable person on notice that they may
have a cause of aciion, 338 & feor ismsias. The buzden of
demonstrating Ehab sach =laintiff lacked guch knowledge of 2
potential clain i3 placed on tae piaintif¥. Zaocerdingly, A Lopez
hezring mast ke held to demermine whether the statute af
1imitations parred any of the plaintiffs elaims. The statute of
1imstaticong lssue will necessarily be impacted wpen by the jury
findings on Reliance’s 2uccessor liabilitcy.

In light of the required Lope:z heaTinga, the Plaintiff class
may ultimately ke dissoglwaed. This Court ngtes that the clags
reprasentatlves de< not aven me=st The classt cri=eria, and
thersefore, cannct regpresent the class, Tharsfore, the issue of
clazs certiflication may bs ravisiced due ¢ The statutes of
limirtations l=sues which may deatrsy the commonality prong of
cizas certification.

pefendants Foderal pacific Electric and Reliance’s metlions
for summary Sudgmenk ars granted as to any claima based on gales
A= pne circuit breakers That accurrad before 1271, as well az any
slaim assarted By stubszgquent DUTCRASVES of memes or buildings 1R
which FPE glrcuit breakers wers installed part and deniad in
part.

Cafendantes are entitled to summary judgment onl any claims
based on salez of the mircuit breakers thaz soourred pefere 1871.
Prim> o 123711, the New Jarasay Conzumer Fraud Ach did net sonfer =2
private right oI action and the Attorney & naral had the scle
suthority te enforce the Act. Skear v, EMK Motozs, IRG, 187 W.J.
Super. 465, 472 (App- ni¢, 1982%; D'Ersole Sales, Inc. V.
Truenhauf Corp.. 206 N.o. Supel. 11, 24 (Apw. bpiv 1383). The Aot
was amended etffactive June 29, 1971 to permit privatce olaintiffs
to essert claims. N.J.S5.5. 55:8-1%3. Thus, any pleintiff whos=
ela‘m iz based on a sale of the circult mreakers that accurred
mefore 1971, may not assert 3 alzim under the Agt, because the
a-atate did net permit such a claim at the time the conduct
sogurred.

rurthernsre, Cefendants ars sntlitled to summary Jjudgmsnt on
any claim ssserted by subsedquent DUrCRasSers o hom=s or peildlngs
in which FPE clroult hreakays wWers ipstailed. These plaintliifs



ack standing to assert z claim under fhe Consumst Fraud Act., In
Chattin . Cape May Greene, 216 N,J. Super. §1i8 {(App. Div.},
Cart. demisd, 107 M.J. 148 (1987}, the Appelliate Divislon he_d
that subsecuent purchasers of homes contzining allegedly
daerective doors and windows could not bring claims under the
Comsumer Pravd Act becanse they wesz uol Lhe pecpl@ to whom the
misrepresantations had been made. Absent an assignment from the
criginal purchassz, subseguent purchasers of nomes and puildings
that contaimed the FPE circult br=2akers cannot bring a <laim
onde= the Consumer Fracd Act bscagse thay warz Dot the paople Lo
whem =he misrspressntaticns were mars, As 2 resnls, Defandants
spe sotitled o sutmary Suadgoent on theze glaims.

he Dafendants alsg seek scmmary dudgment for post 1376
claims. This relief is denisd, The gase af Katz v. 2chacters,
281 %,J. Super. 487 (App. Div. 1931), wherein the Bppeilalse

ivision held that misreprassntations made by 2 real estate
broker orior te a 1875 amendment to Inclide real estate

s rangactions, were not acticneble when the misrepresentation was
diccovered af-sr 1973, %#s not applicable to this case. The
matter at hand coes not deal with the misrepresentations of real
sutate brokera and thsrefore, Eatz is not relevant Lo this
matier.

In light c¢f the forsgoing discussion, EFoaintiffa’ motion for
summary judgmsnt 1s Jgrantec as 4o the issuge of whether FPE
—iolated the Consumer Fraud Act. Plaiptiffs’ motion foxz summary
judgment is denied zs to the Zssue of whethar Reliance wioclated
the Consumer Frapd Act. FPE s motion for summary judement on the
statute of limiteticns issue is denled. Raliance’s motion for
summary judgment on tha issuas of successor Liability and the
statute of limitations is denied, Dafendants Federal Pacific
®lactric and Reliapnce’s motichs for summary Judgment ars granied
as to any claims based on sales of the gircult breakers Lhat
cocurred kefore 1971, as well a= any clalm asserted by subsajuent
marchasers 2L homas or buildings &in which FPE circuit bireakers
wera installad part and deniesd in paxt.
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